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Court of Appeals of the District of Columbia. 


No. 4145. 

Elaine Von Der Lippi Lipski, Appellant, 

vs. 

The United States of America et al. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 41862. 

Elaine Von Der Lippi-Lipski, Plaintiff, 

vs. 

The United States of America and Dorothy Rains Phillips, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Amended Bill of Complaint. 

Filed December 14, 1923. 

In the Supreme Court of the District of Columbia. 

In Equity. 

No. 41862. 

Elaine Von Der Lippi-Lipski 
vs. 

The United States of America and Dorothy Rains Phillips. 
The plaintiff sues the defendants and says: 

I. 

That the plaintiff is a citizen of the United States and a resident 
of the District of Columbia. 
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II. 

That the plaintiff is the mother of the late Lieutenant Wendell K. 
Phillips, deceased, who was born on the 30th day of April, 1901, and 
died on the 5th day of June, 1923. 

III. 

That on or about the month of August, 1917, the said Lieutenant 
Wendell K. Phillips, deceased, entered the military service of the 
United States, and duly applied for, and there was duly issued, a 
War Risk Insurance policy on the life of said Lieutenant Phillips for 
the sum of Ten Thousand ($10,000.00) Dollars, the insurer being 
the then Bureau of War Risk Insurance, now the Veterans Bureau:, 
That at the time said policy was issued this plaintiff was named as 
beneficiary therein; and said policy remained in full force and effect 
during the life of said Lieutenant Phillips, and all premiums 
thereon were duly paid as and when the same became due during the 
life of the insured. 

2 IV. 

That during the lifetime of the said Lieutenant Phillips and 
while the said policy was in full force and effect and while this plain¬ 
tiff was named as beneficiary therein, this plaintiff advanced to the 
said Lieutenant Phillips the money with which to pay the premius 
on said life insurance policy, and various other sums exceeding in all 
the sum of $2,000.00, on the understanding and agreement between 
this plaintiff and the said Lieutenant Phillips at the time each of 
the various sums were so advanced that this plaintiff was to continue 
as the beneficiary in the said policy and that in consideration of the 
said advances by this plaintiff, the said Lieutenant Phillips would not 
change the beneficiary thereof and that all of the advances so made 
were made in consideration of the said understanding and agree¬ 
ment : That no part of said advances were ever repaid to this plain¬ 
tiff nor did this plaintiff ever give her consent to a change of bene¬ 
ficiary in said life insurance policy. 

V. 

That on to-wit, the 13th day of October, 1916, this plaintiff was 
duly appointed legal guardian of the said Lieutenant Phillips by a 
certain decree of that date duly made and entered in the Court of 
Chancery of the State of New Jersey, which said Court then and there 
had full jurisdiction of the parties and subject-matter and that this 
plaintiff continued as such guardian under the decree aforesaid, 
throughout the minority of the said Lieutenant Phillips, and until, 
to-wit, the 30th day of April, 1922: That at the time the certain 
supposed instrument attempting to change the beneficiary in 

3 the said life insurance policy hereinabove mentioned was exe¬ 
cuted, the said Lieutenant Phillips was still a minor and this 


THE UNITED STATES OF AMERICA ET AL. 3 

plaintiff was his guardian as aforesaid, and that for the reason stated, 
the said attempted instrument was null and void. 

VI. 

That during the minority of said Lieutenant Phillips, the exact 
date being unknown to this plaintiff, he, the said Lieutenant Phil¬ 
lips contracted a marriage with the defendant, Dorothy Rains Phil¬ 
lips, and shortly thereafter, still during the minority of the said 
Lieutenant Phillips, he, the said Lieutenant Phillips, signed a cer¬ 
tain instrument in writing purporting and attempting to change the 
terms of the said insurance policy so that the said Dorothy Rains 
Phillips would be the beneficiary thereunder instead of this plain¬ 
tiff : That the said marriage aforesaid and the execution of the said 
attempted instrument were without the knowledge or consent of this 
plaintiff and that the said instrument was signed and forwarded by 
mail to the Veterans Bureau all during the minority of the said 
Lieutenant Phillips; that the said instrument attempting to change 
the beneficiary in said policy as aforesaid was in derogation of the 
rights of this plaintiff as in Paragraph Four above set forth. 

VII. 

That the plaintiff is informed and believes that unless restrained 
from so doing, the Director and officials of the Veterans Bureau will 
pay the proceeds of the said insurance policy amounting to the sum 
of Ten Thousand ($10,000.00) Dollars, to the defendant, Dorothy 
/ Rains Phillips, contrary to and in derogation of the rights of this 
plaintiff and plaintiff is further informed and believes that in 
4 the event this plaintiff recovers against the United States and 
the said Dorothy Rains Phillips in this action, said Director 
and other officials of the Veterans Bureau will refuse to pay to this 
plaintiff the proceeds of said insurance policy out of the insurance 
fund in the possession and control of said Bureau. 

Wherefore, the plaintiff prays that the Director of the Veterans 
Bureau and all of his employees and assistants be ordered to pay the 
proceeds of the said insurance policy amounting to the sum of Ten 
Thousand (10,000.00) Dollars on the life of the said Lieutenant 
Wendell K. Phillips, deceased, to this plaintiff. 

1. That the defendant, Dorothy .Rains Phillips, be forever en¬ 
joined and restrained from collecting or accepting any part of the 
proceeds of said insurance policy. 

2. That this plaintiff have such other, further and different relief 
as to Equity may seem meet and as the circumstances of the case may 
require. 

ELAINE von der LIPPE-LIPSKI, 

Plaintiff . 

W. BISSELL THOMAS, 

EDW. L. MARTRILL, 

A ttomeys for Plaintiff . 
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Subscribed and sworn to before me this 10th day of December, 
1923. 


HARRY H. HOLLANDER, [seal.] 

Notary Public, D. C. 


(Endorsed.) 

Leave to file Amended Bill granted. 

WENDELL P. STAFFORD, 

Justice. 

5 Motion of the United States to Dismiss Amended Bill. 

Filed December 15, 1923. 

******* 

Now comes the United States of America, by and through Peyton 
Gordon, its Attorney in and for the District of Columbia, and moves 
the Court to dismiss the amended bill of complaint herein, upon the 
following grounds: 

1. That the United States of America has not consented to be sued 
in this proceeding. 

2. That, in respect of war risk insurance, the United States has 
consented, under the provisions of Section 13 of the War Risk In¬ 
surance Act, to be sued only in an action at law by the beneficiary or 
beneficiaries under such contract of insurance, and it affirmatively 
appears from the amended bill of complaint that the plaintiff is not 
named as the beneficiarv in the contract of insurance between the 
United States and Lieutenant Wendell K. Phillips. 

3. That it affirmatively appears from the amended bill of com¬ 
plaint that Lieutenant Wendell K. Phillips substituted his wife, 
Dorothy Rains Phillips, as beneficiary under the policy of insur¬ 
ance mentioned in the amended bill of complaint in the place of 
plaintiff, as provided by Section 402 of the War Risk Insurance Act. 

4. That it affirmatively appears from the amended bill of com¬ 
plaint that the said Lieutenant Wendell K. Phillips affirmed and rati¬ 
fied the substitution of his said wife, Dorothy Rains Phillips, as bene¬ 
ficiary under said contract of insurance after he had attained his ma¬ 
jority. 

6 5. That it affirmatively appears from the amended bill of 
complaint that the said Lieutenant Wendell K. Phillips re¬ 
pudiated the alleged contract, made while a minor with the plaintiff 
herein, referred to in paragraph four of the amended bill of com¬ 
plaint. 

6. That the alleged contract between Lieutenant Wendell K. Phil¬ 
lips and the plaintiff herein was in effect the assignment of said in¬ 
surance, prohibited by Section 28 of the War Risk Insurance Act. 

7. That the amended bill of complaint fails to allege facts which 
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would, if true, entitle plaintiff to the relief prayed, or any other relief 
in a court of equity. 

PEYTON GORDON, 

Attorney of the United States in 

ana for the District of Columbia. 
VERNON E. WEST, 

Assistant Attorney of the United States in 

and for the District of Columbia. 

Notice. 

To Messrs. W. Bissell Thomas and Edward L. Marthill, 

Attorneys for plaintiff: 

Please take notice that the foregoing motion to dismiss will be for 
hearing before Mr. Justice Stafford, holding Equity Court Division 
Number Two, on Friday, December 21, 1923. 

PEYTON GORDON, 

United States Attorney. 
VERNON E. WEST, 
Assistant United States Attorney. 

7 Decree. 

Filed December 28, 1923. 

******* 

Upon consideration of the motion to dismiss the amended bill of 
complaint filed by the United States of America, one of the defend¬ 
ants herein, and after argument by counsel, it is, by the Court, this 
twenty-eighth day of December 1923, 

Adjudged, ordered, and decreed that, as against the defendant the 
United States of America, the amended bill of complaint herein be, 
and the same is hereby, dismissed. 

By the Court: 

WENDELL P. STAFFORD, 

Justice. 


Order of Appeal. 

Filed January 21, 1924. 

******* 

Now, on this 21st day of January, 1924, comes the plaintiff, and 
in open Court notes an appeal from the Order and Decree heretofore 
on December 28th, 1923, entered, in said cause, dismissing plaintiff’s 
Bill of Complaint: which said appeal is allowed upon plaintiff's tiling 
a cost bond on appeal in the sum of $100.00 or in lieu thereof, de¬ 
positing with the Clerk of the Court the sum of $50.00 cash. 

WENDELL P. STAFFORD, 

J ustice. 
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8 Memorandum. 

January 21, 1924.—Bond on Appeal for $100 by plaintiff filed. 

Assignments of Error. 

Filed February 25, 1924. 

******* 

I. 

The Supreme Court of the District of Columbia erred in granting 
the motion of the defendant, the United States of America, to dis¬ 
miss plaintiff's amended Bill of Complaint. 

II. 

The Supreme Court of the District of Columbia erred in making 
and entering the Order dismissing plaintiff’s amended Bill of Com¬ 
plaint on motion of the defendant, the United States of America. 

W. BISSELL THOMAS, 

Attorney for Plaintiff. 

Designation of Record. 

Filed February 25, 1924. 

******* 

The Clerk of the Supreme Court will kindly include in the tran¬ 
script of the record on appeal from the Decree filed on the — day of 
December, 1923, the following papers on file in the above entitled 
cause, being Equity Number 41862, in the Supreme Court of the 
District of Columbia: 

1. Amended Bill of Complaint filed December 14, 1923. 

9 2. Motion of the defendant, the United States of America, 
to dismiss plaintiff’s amended Bill filed December 15, 1923. 

3. The Order of the Supreme Court of the District of Columbia, 
Mr. Justice Stafford presiding, dismissing plaintiff’s amended Bill 
filed December 28, 1923. 

4. Notice of appeal filed January 21, 1924. 

5. Assignment of Errors. 

6. This Designation. 

The Clerk of the Supreme Court of the District of Columbia will 
kindly prepare the transcript of the record on appeal in the fore¬ 
going cause and have the same completed and ready for filing in the 
Court of Appeals of the District of Columbia within ninety (90) days 
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from the date of the filing of the Order dismissing plaintiff’s 
Amended Bill, filed December —, 1923. 

W. BISSELL THOMAS, 

Attorney for Plaintiff. 


10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 9, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 41862 in Equity, wherein Elaine 
Von Der Pippi-Lipski is Plaintiff and The United States of America 
et al. are Defendants, as the same remains upon the files and of record 
in said Court. 


In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
3rd day of April, 1924. 

[Seal of the Supreme Court of the District of Columbia.] 


E. W. 


MORGAN H. BEACH, 

Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
4145. Elaine Von Der Lippi Lipski, appellant, vs. The United 
States of America et al. Court of Appeals, District of Columbia. 
Filed Apr. 4, 1924. Henry W. Hodges, clerk. 
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Court of Appeals, District of Columbia 


April Term, 1924. 
No. 4145. 


Elaine Von Der Lippi-Lipski, Appellant, 

vs. 

The United States of America and Dorothy Rains 

Phillips. 


appeal from the supreme court of the district of 

COLUMBIA. 


BRIEF OF APPELLANT. 


Statement of the Case. 

Appellant filed her Bill in Equity in the Supreme 
Court of the District of Columbia, making the United 
States of America and one Dorothy Rains Phillips, 
parties defendant to it. The bill sets forth that the 
plaintiff is the mother of a deceased minor soldier who, 
at the time of his death, was insured by the Veterans 
Bureau in the sum of $10,000.00, the plaintiff being 
originally named as beneficiary: that prior to the 



death of the insured, the plaintiff had advanced him 
money to pay premiums on his insurance, and about 
$2,000.00 additional, on the specific promise and con¬ 
sideration that she was to remain the beneficiary in his 
insurance policy: that at some date, unknown to the 
plaintiff, and without her knowledge, the deceased con¬ 
tracted a marriage with the defendant, Dorothy Rains 
Phillips, and also without the knowledge or consent 
of the plaintiff, constituted Dorothy Rains Phillips the 
beneficiary in the life insurance policy in the place of 
the plaintiff: that thereafter, the soldier died, with the 
policy in full force and effect, but naming Dorothy 
Rains Phillips as beneficiary. On the above allega¬ 
tions the plaintiff prayed that the Veterans Bureau be 
required to pay her the proceeds of the policy. The 
defendant, the United States of America, moved to 
dismiss the bill, whereupon a decree was entered 
granting the motion, from which this appeal is prose¬ 
cuted. 


Argument. 

The appellee contends that the United States has not 
consented to be sued in cases such as this, because the 
act permit ling suit provides that only beneficiaries 
may sue. If it should be determined that the appellant 
is the real beneficiary, she would necessarily be a 
proper party plaintiff, and the only way in which that 
fact can be determined is in a suit such as this. If the 
Government’s contention on this point is correct, no 
person, under the act, would have a right to bring suit 
on an insurance policy unless they were specifically 
named as beneficiaries in the policies,—a manifest 
absurdity. It was for the purpose of permitting the 
courts to pass on just such questions as the one here 


raised that permission was given to make the United 
States of America a defendant. 

The War Risk Insurance Act provides: 

“Subject to regulations, the insured shall at all 
times have the right to change the beneficiary or 
beneficiaries of such insurance without the con¬ 
sent of such beneficiary or beneficiaries, but only 
within the classes herein provided.” 

And the only question to be determined is whether 
this provision precludes any collateral agreement, 
otherwise legal and binding, between the insured and 
the beneficiary, to which the United States of America, 
as insurer, is not a party. 

It is not necessarv to burden the court with the 
numerous decisions, all one way, holding that, in ordi¬ 
nary life insurance, the beneficiary has a vested interest 
from the time of the taking out of the policy, and that 
any provision in the policy permitting a change of 
beneficiaries, without consent of the existing bene¬ 
ficiary, is solely for the protection of the insurer, and 
in no way abrogates any agreement which the insured 

and beneficiarv mav have made between themselves. 

» • 

It has been uniformly held that the only purpose of 
provisions such as the one now at issue is to protect the 
insurer in the event it pays the insurance funds to a 
new beneficiary, without notice that the change had 
been made contrary to an agreement on the part of 
the insured. An insurer having notice of such an 
agreement is bound by it. 

It has been likewise consistently held that agree¬ 
ments between the insured and the beneficiary against 
a change of beneficiary are valid and binding. In this 
case a large consideration was paid by the appellant to 
the insured for the promise now sought to be enforced. 


It was a legal and binding agreement, unless it should 
be held that the provision of the Statute above quoted 
is not to be construed as like provisions in policies not 
issued bv the Government. 

A' 

In other words, does the provision of the Statute 
prohibit an agreement, otherwise legal, between the in¬ 
sured and the beneficiarv, or does it merelv have the 
effect of protecting the Veterans Bureau from paying 
two beneficiaries on the same policy ? 

So far as the writer has been able to discover, this 
point has never yet been raised and it is the opinion of 
the writer that the various insurance cases involving 
the Veterans Bureau now reported are none of them 
applicable here. 

In the interest of brevity, the writer is assuming that 
the principles governing the rights of beneficiaries, in 
policies issued by ordinary insurance companies, will 
be conceded by the appellee, and on that assumption 
any citations supporting the principles above stated 
will be relegated to a reply brief should one be neces- 
sarv. 

A 

It is respectfully submitted that the action of the 
Court below in dismissing the plaintiff’s bill, should 
be reversed. 


W. Bissell Thomas 
and 

Edward L. Marthill, 
Attorneys for Appellant. 
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In the Court of Appeals of the District of 

Columbia 

April Term, 1924 


Elaine von der Lippi-Lipski, appellant] 


v . 


The United States of America, appellee] 


No. 4145 


BRIEF FOR APPELLEE TOUTED STATES OF AMERICA 


STATEMENT OF FACTS 

This case came before the Court below on a motion 
filed by the United States to dismiss the amended bill 
of complaint filed herein against the United States 
and Dorothy Rains Phillips. (Rec. p. 4.) The facts 
alleged in the bill of complaint are as follows: 

That the appellant, plaintiff below, is the mother 
of the late Lieutenant Wendall K. Phillips, deceased, 
who was born on the 30th day of April, 1901, and 
died on the 5th day of June, 1923 (Rec. p. 2); that 
during the minority of Lieutenant Phillips he entered 
the military service of the United States and applied 
for and received War Risk Insurance in the amount 
of ten thousand dollars, in which policy of insurance 
he named the plaintiff, his mother, as beneficiary, in 
accordance with an agreement entered into between 
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the plaintiff and Lieutenant Phillips in consideration 
of certain advances made by her, which advances 
have not been repaid; that she would be named as 
the beneficiary in the said policy of insurance, and 
that Lieutenant Phillips would make no change in 
the beneficiary (Rec. p. 2). 

That prior to Lieutenant Phillips’s entry into the 
military service the plaintiff was appointed his legal 
guardian and continued as such until he attained his 
majority (Rec. p. 2); that during the minority of 
Lieutenant Phillips he married defendant Dorothy 
Rains Phillips and changed the beneficiary named in 
his policy from the plaintiff to his wife. 

The Court below sustained the motion to dismiss, 
and entered a final decree dismissing the amended bill 
as against the United States, from which plaintiff 
appealed. (Rec. p. 5.) 

ARGUMENT 

1 

The United States has not consented to be sued in 
respect of War Risk Insurance except under the 
second proviso of Section 13 of the War Risk Insur¬ 
ance Act (40 Stats. 398), as amended by the Act of 
May 20, 1918 (40 Stats. 555), which reads as follows: 

And provided further, That no claim agent 
or attorney shall be recognized in the pre¬ 
sentation or adjudication of claims under ar¬ 
ticles two, three, and four, except that in the 
event of disagreement as to a claim under the 
contract of insurance between the bureau and 
any beneficiary or beneficiaries thereunder an 
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action on the claim may be brought against 
the United States in the district court of the 
United States in and for the district in which 
such beneficiaries or any one of them resides, 
and that whenever judgment shall be rendered 
in an action brought pursuant to this pro¬ 
vision the court, as part of its judgment, shall 
determine and allow such reasonable attor¬ 
ney’s fees, not to exceed five per centum of 
the amount recovered, to be paid by the claim¬ 
ant in behalf of whom such proceedings were 
instituted to his attorney, said fee to be paid 
out of the payments to be made to the bene¬ 
ficiary under the judgment rendered at a rate 
not exceeding one-tenth of each of such pay¬ 
ments until paid. 

It has been held that under this provision suit can 
only be instituted against the United States under 
the provisions of the Tucker Act. Cassarello v. 
United States , 265 Fed. 326; Shepherdson v. United 
States, 271 Fed. 330. It will be noted that the Act 
only permits suits to be brought by beneficiaries 
under the contract of insurance; and the plaintiff in 
this case is not the beneficiary named in the insurance 
policy sued on in this case. It is too well settled to 
require the citation of authority that statutes per¬ 
mitting suit against the United States are most 
strictly construed in favor of the Government. 

2 

The bill of complaint in this case is predicated 
upon two inconsistent theories: The first, that Lieu¬ 
tenant Phillips, being a minor and under the guardian- 
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ship of his mother, could perform no act of a con¬ 
tractual nature; and the second, that he, while a 
minor, entered into a valid and binding contract 
with his mother and legal guardian wherein the bene¬ 
ficiary in his War Risk Insurance was not to be 
changed. These two theories will be considered in 
their order. 

2-A 

Under the provisions of Section 402 of the War 
Risk Insurance Act as amended by the Act of June 
25, 1918 (40 Stats. 609), and the Act of December 
24, 1919 (41 Stats. 371, 375), it is provided that— 

Subject to regulations, the insured shall at 
all times have the right to change the benefi¬ 
ciary or beneficiaries of such insurance with¬ 
out the consent of such beneficiary or benefi- 
ciaries, but only within the classes herein 
provided. 

This insurance, as will be more fully pointed out 
later, is not in its strict sense insurance; nor, on the 
other hand, is it in its strict sense a gratuity or pen¬ 
sion; it partakes of the nature of both. It is issued 
by the Government, at a low premium, primarily 
for the protection of the person having the greatest 
moral claim for support upon the soldier, to enable 
him to feel that should he give his life for his country 
the one most dear to him will not be left destitute. 
The amount of insurance which he can secure from 
the Government is limited to ten thousand dollars. 
The purpose of the Act would be defeated were— 
as in this case—the soldier to take out insurance in 
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the full amount allowed, naming his mother as 
beneficiary, and then upon his subsequent marriage 
be unable to provide for his wife in the event of his 
death because of inability to procure other Govern¬ 
ment insurance or to designate his wife as bene¬ 
ficiary in the policy already obtained, when his wife 
is the one having the greatest claim to his support. 
Therefore, this provision permitting change of bene¬ 
ficiary was inserted in the law. No distinction is 
made in the law between a minor and an adult, 
although Congress must be deemed to have known 
that minors were serving in the Army and even 
subject to draft. If the Government emancipated 
them to the extent of enabling them to contract 
with it as to insurance, it must be held that they 
were emancipated to the extent of enabling them to 
change their beneficiaries. That this is the inten¬ 
tion of Congress seems clear from the provisions of 
Section 23 of the War Risk Insurance Act, amended 
by the Act of Mar. 2, 1923 (42 Stats. 1374), that— 

When by the terms of the War Risk Insur¬ 
ance Act and any amendments thereto any 
payment is to be made to a minor, other than 
a person in the military or naval forces of the 
United States , * * * such payment shall 
be made to a person who is constituted guar¬ 
dian, curator, or conservator by the laws of 
the state of residence of claimant. 

But even assuming for the sake of argument that 
Lieutenant Phillips as a minor was without power to 
change the beneficiary in his insurance policy, yet it 
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appears from the bill of complaint that he attained 
his majority on April 30, 1922, more than a year prior 
to his death. Therefore by his failure to repudiate 
the change of beneficiary after arriving at the age of 
twenty-one years he ratified such change. 

2-B 

We come now to the second theory of plaintiff’s 
bill. Counsel for the plaintiff relies upon decisions 
(none of which are cited in his brief), based upon 
ordinary contracts of insurance, that where the right 
to change the beneficiary is reserved in the policy 
or by the rules of a beneficial association or by stat¬ 
ute, the insured m$y legally contract for a valuable 
consideration with the beneficiary named in the pol¬ 
icy not to change the beneficiary. But we are not 
here dealing with ordinary insurance which is treated 
as in the nature of a chose in action or investment. 
Griggsby v. Russell , 222 U. S. 149. We are here deal¬ 
ing with that which partakes both of the nature of 
insurance and of a gratuity or pension issued by the 
Government in a limited amount to beneficiaries 
coming within a very limited class and at an absurdly 
low premium, considering that the Government 
makes no charge for the excess mortality and disa¬ 
bility cost resulting from the extra hazards of war. 

The beneficiaries designated in War Risk Insur¬ 
ance take no vested interest in such insurance. In 
the case of Cassarello v. United States, 271 Fed. 486, 
the insured designated his stepbrother as his bene¬ 
ficiary. Shortly after the death of the insured, the 
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stepbrother also died, leaving a will bequeathing 
his interest in the policy. A contest arose between 
the legatee in the will and the surviving relatives of 
the insured within the permitted class of beneficiaries, 
the legatee claiming that the stepbrother had a 
vested interest in the proceeds of said policy. The 
Court, in holding that the relatives of the insured 
were entitled to the installments to be paid under 
the policy which had not accrued at the time of the 
death of the stepbrother, said: 

Senator Williams, in charge of the bill in 
the Senate, made use of the following language: 

“ It (the government) is not going into the 
insurance business at all. In the first place, 
it has confined its activities to the soldiers and 
the sailors in the service. In the second 
place, it confines the beneficiaries to the sol¬ 
diers’ and sailors’ dependent families.” Cong. 
Record, vol. 55, pt. 8, Oct. 3, 1917, p. 7690. 

Comptroller Warwick, in an opinion to the 
Secretary of the Treasury, July 5, 1919, said: 

“ This insurance feature of the law is not 
an out-and-out contract of insurance on an 
ordinary business basis; neither is it a pension, 
but it partakes of the nature of both.” 

Both Senator Williams and Comptroller 
Warwick here touched upon a vital distinc¬ 
tion to be borne in mind, that this is neither 
a pension nor insurance. It partakes in some 
respects of the nature of both. It is not gov¬ 
erned by the law of either. It is governed by 
the statute creating it and must be construed 
in accordance therewith. 

s}« sfc % ifc Jfc 
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It appears, therefore, in view of all that 
has been shown, quite clear that a beneficiary 
upon the death of the insured did not take a 
vested interest in installments of War Risk 
Insurance not yet accrued, but that he was 
bound by the provisions pertaining thereto in 
the rules and regulations, and the provisions 
of the application, expressly made a part of 
the contract. Pasquale Celetti, the benefi¬ 
ciary, could not, therefore, pass the unaccrued 
installments by his will to his executor, 
Savino Cassarello. 

The above decision was affirmed by the Circuit 
Court of Appeals for the Third Circuit (279 Fed. 396). 

In the case of Claffy v. Forbes , 280 Fed. 233, the 
policy of insurance named the insured's mother as 
beneficiary. Before his death the insured wrote to 
his mother advising her of the insurance and stating: 
“ I wish that if you should not live to get it all that 
you make it so that Agnes would get it." (Agnes 
was insured’s niece.) Under the regulations pro¬ 
mulgated by the then Bureau of War Risk Insurance, 
it was provided that a change of beneficiary should 
be made “ by notice in writing to the Bureau of War 
Risk Insurance, signed by the insured, or by his 
duly authorized agent." This regulation was not 
complied with. Subsequently the mother died, and 
the niece presented the letter which the insured had 
written to his mother to the Bureau of War Risk 
Insurance, which recognized the niece as the bene¬ 
ficiary. Claim was made for the insurance by the 
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executor of the mother’s estate. In denying this 
claim, the Court held: First, that the unpaid install¬ 
ments of War Risk Insurance are not subject to the 
testamentary disposition of the beneficiary; and 
secondly, that the Bureau of War Risk Insurance 
was justified in accepting the letter as a change of 
beneficiary, the Coiirt saying: 

All that is necessary is that the real wish 
and purpose of the soldier who exposed his life 
in the Army for the safety of the government 
should sufficiently appear. 

In the case of Horst v. United States , 283 Fed. 600, 
the plaintiff was the foster mother and aunt of the 
insured, to whom the insured wrote a letter in which 
he stated “I have a death or disability insurance of 
$10,000, with you as beneficiary in case of death.” 
The insured made application for insurance with his 
aunt as beneficiary, but was correctly advised by the 
officers of his company that she was not within the 
class of beneficiaries then designated by the Act. He 
then made a new application in which he named no 
beneficiary. He was killed in action, and the in¬ 
stallments on the policy were paid to the half brothers 
and half sisters of the insured. Subsequently the 
War Risk Insurance Act was amended to include 
persons within the plaintiff’s class, and she claimed 
the unpaid installments of insurance. The half 
brothers and half sisters contended that their right 
to the insurance had vested at the time of the death 
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of the insured. In holding that the plaintiff was 
entitled to recover, the Court said: 

While the defendants had a vested right to 
their interest under the contract, that right 
could in no event rise higher than the con¬ 
tract itself, meaning thereby the true agree¬ 
ment expressing the real intention of the 
parties. 

The case of Gilman Heirs v. United States , 290 
Fed. 614, presents a state of facts closely analogous 
to those in the case last referred to. In denying the 
contention that the rights of the persons entitled to 
the proceeds of the policy at the time of the death 
of the insured could not be defeated by a subsequent 
Act of Congress validating an attempted desig¬ 
nation of beneficiary, the Court said: 

The fallacy with the argument lies in the 
erroneous assumption that the Gilman chil¬ 
dren obtained by operation of the act of 
Congress and the insurance effected thereby 
a vested interest in the designated installments 
or payments provided and falling due in the 
future. In the case of Cassarello v. United 
States (D. C.), 271 Fed. 486, affirmed by the 
Circuit Court of Appeals, 279 Fed. 396, this 
court stated that the contract between the 
government and the insured is not an ordi¬ 
nary contract of insurance, and held that 
since in principle it lacked the character of a 
vested interest, the same could not be passed 
by the last will of the designated beneficiary. 
In a case similar to the one under considera¬ 
tion, Horst v. United States (D. C.), 283 Fed. 
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600, it was held that the amending statute 
was not a disturbance of vested rights, and 
made the designation of the soldier effective 
as against those who would otherwise have 
received a benefit, though enacted after the 
soldier’s death. 

It will thus be seen from the authorities cited that 
a beneficiary under a contract of War Risk Insur¬ 
ance has no vested interest in the proceeds of the 
policy, and therefore the decisions on general insur¬ 
ance policies have no application. Furthermore, 
the contract alleged in the bill of complaint between 
Lieutenant Phillips and his mother amounts to an 
assignment of his insurance, which is prohibited by 
Section 28 of the War Risk Insurance Act as amended 
by the Act of June 25, 1917, 40 Stats. 609, which 
reads in part as follows: 

Sec. 28. That the allotments and family 
allowances, compensation, and insurance pay¬ 
able under Articles II, III, and IV, respectively, 
shall not be assignable; shall not be subject 
to the claims of creditors of any person to 
whom an award is made under Articles II 
III, or IV; and shall be exempt from all 
taxation. 

3 

Making another concession for the purpose of argu¬ 
ment, let us assume that the contract between the 
insured and his mother would have been valid and 
binding had the insured been an adult. Under the 
allegations of the bill the contract was made by the 
insured while a minor and with his duly appointed 
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guardian. By it, in consideration of advances made 
of approximately two thousand dollars (which were 
apparently loans, inasmuch as the bill avers that they 
have not been “ repaid ”) (Rec. p. 2), the infant agreed 
to make his mother a beneficiary on a ten-thousand- 
dollar insurance policy. Passing over the question as 
to whether a contract of such a nature, made under 
such circumstances, is not prima facie fraudulent, it 
was at least voidable by the infant because of his 
infancy. He did avoid it during his infancy by desig¬ 
nating his wife as his beneficiary, and he affirmed that 
disavoidance after attaining his majority. 

CONCLUSION 

It is therefore respectfully submitted that the Court 
below committed no error in dismissing the bill of 
complaint herein. 

Respectfully submitted. 

Peyton Gordon, 

United States Attorney. 

Vernon E. West, 
Assistant United States Attorney. 
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